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The Immigration Reform and Control Act (IRCA) of 19861 offered a significant benefit and
created what its sponsors hoped would be a formidable club.2  On the one hand, it provided a
path to legal status for nearly three million undocumented persons.  On the other, it established
sanctions against employers who hired the undocumented, in the hope that this would discourage
undocumented work and migration. By the time its application period ended in December 1988,
the U.S. undocumented population had fallen to between one and one-half and three million
persons.3  At the time, the Immigration and Naturalization Service (INS) predicted that “[f]uture
growth or decline of the resident illegal population will depend partly on [IRCA’s]
effectiveness.”4  By this measure, IRCA has failed egregiously.

The very thought of another legalization program is anathema to immigration restrictionists who
believe it would reward lawbreakers, create incentives to undocumented migration, and
exacerbate the challenge of integrating the nation’s historically high population of foreign-born
persons.  Even if this were true, the alternative is less tenable.  The task of removing millions of
undocumented persons would be preclusively expensive, logistically impossible, and politically
unpopular, given the draconian impact on U.S.-born family members and the U.S. labor market.5 
Alternatively, to ignore the issue would result in a permanent underclass of disenfranchised
persons, which would undermine the nation’s civic life, values, and security.   
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This article assumes that, whatever its form, a legalization program will be required in the near
future.  The article will discuss three aspects of this problem.  The first section will outline the
need for a legalization program, by describing the growing socio-economic breach between the
nation’s native- and foreign-born persons, particularly the undocumented.  It will argue that a
program is necessary from the perspectives of immigrant families, laborers, and the nation’s
security.  The second section will analyze the successes and deficiencies of IRCA’s legalization
programs.  The third will make specific recommendations on how to craft a future program so
that it can be successfully implemented.

I. The Need for a Legalization Program

A.  The Growing Breach Between Native- and Foreign-Born, Particularly the
Undocumented

The United States is experiencing the greatest sustained wave of immigration in its history.  By
2002, the foreign-born population reached 34 million persons, 24 million of whom had entered
the United States in the 1980s and 1990s.6  More immigrants entered the country in these two
decades than in any previous decade in U.S. history.7  Foreign-born children and U.S.-born
children of immigrants represent 20 percent of all children in the United States.8  Ten percent of
all children in the country live in “mixed-status” families, i.e. with at least one non-citizen parent
and one citizen child.9  During the 1990s, the foreign-born populations in 37 non-traditional
immigrant receiving states grew at twice the rate of the six largest traditional receiving states,
making immigration a national phenomenon.10  The foreign-born comprise 14 percent of the U.S.
workforce,11 and between 1990 and 2001 they filled 50 percent of new U.S. jobs.12 The U.S.
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Department of Labor projects an increase of 21.3 million U.S. jobs from 2002 to 2012, with
some of the fastest growth in “service,” “construction,” and other jobs that immigrants
disproportionately fill.13  

Immigrants play a vital role in the United States’ defining institutions, and its political, social,
and economic strength will increasingly depend on their contributions.  Yet without the ability to
legalize status, they will not be able to become full participants and contributors to U.S. society. 
Nor will they be able to narrow the widening divide between themselves and the native-born.  

The indicia of this divide can be seen in poverty rates, disparities between children, and poor
working conditions. In 1980, the poverty rate among foreign-born persons narrowly exceeded
the native-born rate.14   By 2001, 16.1 percent of the foreign born, including 20.6 percent of
Latin Americans, lived in poverty, compared to 11.1 percent of natives.15  From 1970 to 2000,
the poverty rate of the children of immigrants rose from 11.6 to 21.6 percent.16  During the same
period, the poverty rate among non-Hispanic white children rose a fraction, from 9.1 percent to
9.2 percent.17  The ten percent of U.S. children who live in “mixed status” families represent 15
percent of the nation’s poor children.18  The children of immigrants increasingly attend ethnically
segregated and “linguistically isolated” schools; roughly half of those with “limited English
proficiency” attend schools where 31 percent of the students lack basic proficiency in English.19  
Furthermore, federal law encourages states to charge out-of-state or international tuition to
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undocumented, in-state residents.20  This will prevent tens of thousands of children from
continuing their educations beyond high school.  

In 2001, 31.1 percent of “full-time, year round” foreign-born workers earned less than $20,000,
compared to 17.4 percent of native workers.21   Two-thirds of undocumented workers earned less
than 200 percent of the minimum wage,22 compared to 48 percent of all immigrant workers and
32 percent of native workers.23   Lower-end, predominantly undocumented workers fare
particularly poorly.  In Los Angeles, the average garment worker earns less than $8,000 a year.24

Florida farmworkers earn 40 cents for every 32 pounds of tomatoes they pick, a rate that has
remained steady for 30 years.25  Day laborers surveyed in Southern California earned a mean
salary of $568 a month.26  Not coincidentally, 18 percent of foreign-born workers have less than
a ninth-grade education, compared to one percent of the native-born.27

Most immigrants fail to receive basic benefits through work.  Only 47 percent of foreign-born
workers, for example, received health insurance in their jobs in 1999, 37 percent of Hispanic
men and 34 percent of Hispanic women, compared to 59.2 percent of the native-born.28  In a
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1999 study, not a single one of 481 day laborers in Southern California had health insurance.29 
Immigrants also suffer from occupational hazards and perilous working conditions.  These
include pesticide poisoning,30 dangerous construction sites,31exposure to chemicals,32repetitive
stress injuries and cuttings,33 and even involuntary servitude.34  Mexican nationals, who represent
an estimated 58 percent of the U.S. undocumented,35 are 80 percent more likely to suffer fatal
injuries on the job than native-born workers.36  Legal status will be crucial to improving the work
prospects and conditions of immigrants.  The precedent is clear.  In the four to five years after
IRCA, the wages of legalized workers increased 15 percent.37  The program also spurred an
increased investment by its beneficiaries in training, education, and development of language
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skills.38 

B.  Immigrant Families

Three laws passed in 1996 -- the Illegal Immigration Reform and Immigrant Responsibility Act
of 1996 (“the 1996 Immigration Act”),39 the Antiterrorism and Effective Death Penalty Act of
1996,40 and the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (“the
1996 Welfare Act”)41 –  make it impossible for most undocumented persons to legalize their
status or otherwise establish themselves in the United States.  A legalization program, with a
broad waiver for immigration violations, will be necessary to remedy their cumulative effect.

Most legal immigrants come to join U.S. citizen or lawful permanent resident family members,
who petition on their behalf.   Under the 1996 Immigration Act, petitioners must demonstrate the
means to maintain an income of 125 percent of the federal poverty guidelines and must agree to
maintain their family member at the same level.42 The petitioner bears this responsibility until the
family member naturalizes or works for 40 “qualifying quarters,” normally ten years.43 Until
then, the federal or state government can sue the sponsor to reimburse the cost of any “means-
tested” public benefit used by the immigrant.44 If the petitioner cannot meet the 125 percent level
through his or her own income or assets, he or she must obtain a co-sponsor who agrees to
assume these responsibilities and liabilities.45  Twenty percent of U.S. citizens and permanent
residents who seek legal assistance at charitable immigration programs cannot satisfy these
requirements, meaning that their family members have no avenue to lawful status.46 

These restrictions attempt to screen out persons who might eventually need public benefits. Yet,
the 1996 Welfare Act barred many immigrants who entered the country after August 22, 1996
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from obtaining “means-tested” benefits for five years.47  After this time, “deeming” (attributing
the sponsors’ income to the immigrant) disqualifies most immigrants from receiving benefits
until they naturalize or work for ten years.  

The 1996 Immigration Act also created a series of bars to admission based on undocumented
status, past removals, illegal re-entries, and other offenses that the law previously treated as
forgivable.  Those who have been unlawfully in the United States for more than 180 days face a
three-year bar to re-entry; those who have been unlawfully present for more than one year face a
ten-year bar.48  This provision can be waived if the immigrant’s exclusion would result in
“extreme hardship” to his or her U.S. citizen or lawful permanent resident spouse or parent, but
not to his or her child.49  Those who have been unlawfully present for more than one year or who
were ordered removed, and who illegally reenter or attempt to reenter face a permanent bar, with
a waiver possible only after residing ten years outside the United States.50

The law reserves particularly harsh treatment for persons who were once removed or ordered
removed, regardless of whether they have families in the United States.  It bars the return for five
years of “arriving aliens” who were ordered removed,51 for ten years for persons ordered
removed in standard removal proceeding,52 for 20 years for those removed a second or
subsequent time,53 and forever for those convicted of an “aggravated felony.”54 Immigrants who
illegally re-enter or attempt to re-enter after being removed face severe criminal and immigration
sanctions. The latter includes reinstatement of the prior removal order, with no possibility to
remain based on family ties.55

Undocumented persons often use false documents in order to work.  U.S. law imposes severe
penalties on immigrants who use, purchase, possess, or accept false documents, or put false
information on a valid document, in order to gain an immigration-related benefit.   The
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consequences can include fines, permanent inadmissibility,56 deportation,57 and even
incarceration.

Finally, immigrants approved for family-based visas, who overcome the law’s many barriers to
reunification, still face multi-year waits before they can become lawful permanent residents. 
Backlogs in visa preference categories vary based on the intending immigrant’s nationality and
relationship to the sponsor.  For example, a Mexican spouse or minor child of a permanent
resident would currently face nearly an eight-year backlog. A Mexican adult son or daughter of a
permanent resident would face nearly a thirteen-year wait.58 

Once the visa become available, the family member can apply to become a permanent resident. 
This occurs through either the “adjustment of status” process in the United States or “consular
processing” abroad.  In either case, he or she faces yet another delay.  In FY 2003, the average
processing time for an adjustment of status application was 33 months.59  The total number of
immigration applications in the processing backlog grew from 3.9 million in FY 2000 to 6.2
million in FY 2003.60  Absent a legalization program or significant immigration reform, many
undocumented persons who have been approved for family-based visas will nonetheless spend
years, if not the remainder of their lives, in undocumented status.

C.  Immigrant Laborers

A legalization program would strengthen the position of undocumented workers and allow for a
more stable and productive workforce.  As stated, IRCA failed in its goal of preventing
undocumented migration through employer sanctions.  The threat of sanctions has, instead,
operated as a tool for predatory employers who, in return for assuming a minimal risk that they
will be fined, demand that their undocumented employees work for low wages in poor
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conditions.61  Employers also use the threat of deportation to suppress organizing efforts.62     

Despite recent organizing victories, membership in labor unions declined from 39 percent of the
overall U.S. workforce in 1954,63 to 12.9 percent in 2003. 64  Only 8.2 percent of private sector
employees now belong to labor unions.65  Yet the financial benefits of union membership are
manifest; the median earnings of union members significantly exceed those of unrepresented
workers.66  In recent years, labor unions have targeted undocumented workers in their organizing
drives.67  This shift in strategy reflects the growing immigrant work force and the level of abuses
in industries that rely heavily on undocumented workers.68 

Undocumented workers also bear the brunt of the deficiencies and loopholes in the U.S. system
of labor protections.  The National Labor Relations Act (NLRA)69 prohibits employers from
interfering with the rights to organize, bargain collectively, strike, pressure employees to support
a particular union, or discourage them from joining a labor organization.  While the NLRA’s
protections apply to undocumented workers, millions of workers in immigrant-dominated
industries fall outside its definition of “employees,”70 including an estimated three million
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agricultural laborers, one million domestic employees, and seven million independent
contractors.71  Agricultural laborers and domestic workers – who are heavily undocumented –
suffer from some of the worst conditions in the U.S. labor force, including indentured servitude
and slavery.72  
  
The NLRA’s enforcement remedies are weak, and its strongest remedy does not apply to the
undocumented.  The NLRB can order an employer to pay back wages and benefits, reinstate an
employee, obey the law, and undo the illegal steps taken.73  These penalties do not dissuade anti-
organizing efforts, including firing labor organizers.74  In addition, under a 2002 U.S. Supreme
Court decision, undocumented workers who are illegally fired for union organizing cannot
receive back pay.75 

Title VII of the Civil Rights Act of 1964 precludes discrimination based on national origin in
hiring, firing, classification, recruitment, compensation and provision of benefits.76 However, its
protections do not extend to undocumented workers in the five states subject to the jurisdiction
of the Fourth Circuit Court of Appeals.77 

Apart from the groups not covered by these laws, remedies for violations typically do not
dissuade employer misconduct.  This goes partly to the remedial purposes of the laws.  The
FLSA, for example, aims to make mistreated employees financially whole, rather than to punish
employers.  Thus, remedies for minimum or overtime wage violations include back pay and
liquidated damages equal to the amount owed.78 Repeated or willful violations of these
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provisions carry fines no greater than $1,000 per violation.79 The penalties for firing or
discriminating against employees who bring complaints or institute FLSA legal actions include
reinstatement, promotion, payment of lost wages, and liquidated damages equal to lost wages.80

Willful violations of these provisions carry potential criminal liability.81 Even assuming
consistent reporting of violations, these penalties lack the teeth to serve as a meaningful
disincentive to violations.82  State laws do not significantly bolster protections against employer
misconduct.83 

Finally, federal and state governments lack the resources to enforce existing laws.  The number
of unfair labor practice cases has tripled since 1950,but the National Labor Relations Board staff
has fallen to 2,000 people, slightly above 1950 levels.84 Likewise, the U.S. Department of Labor
(DOL) employs 850 “wage and hour” investigators, who must cover more than seven million
work establishments, and roughly 100 million full- and part-time workers.85  States employ an
estimated 500 additional investigators.86 A 1997 survey of 46 state labor departments found 26
with 10 or fewer compliance officers.87  These states employed (in total) less than nine full-time
compliance officers to investigate child labor violations.   Typically, only a fraction of these
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officers speak Spanish or any language other than English.88  Legal status would provide low-
wage laborers an indispensable tool in attempting to protect themselves in the workplace.

D.  National Security

The U.S. immigration system plays an important role in the fight against terrorism.  It can, in
theory, prevent a terrorist from entering the country and can track immigrants who have been
legally admitted. The security-related immigration reforms since September 11th  have focused
on expanded use of detention, closed deportation hearings, inter-governmental information
sharing, tightening visa procedures, registering and tracking temporary visitors, conducting raids
in select work-sites, and expanding identity and security checks.89   

Many of these measures affect only legal immigrants.  The others reach only a fraction of the
U.S. undocumented population.  There is no evidence that Al Qaeda has yet to infiltrate the
country in undocumented migrant streams.  The September 11th terrorists entered on temporary
visas.  In addition, Al Qaeda tries to use “clean” operatives; i.e. those without criminal records or
immigration problems and who do not otherwise meet terrorist profiles.90  Nonetheless, a
legalization program would bring the nation’s undocumented out of the shadows, allowing the
government to conduct stringent identity and security checks.  It could also reduce the number of
illegal border crossers so that the United States could focus its enforcement efforts on security
threats.91

II. Lessons from IRCA

IRCA allowed for the legalization of persons who had been unlawfully present since before
January 1, 1982 (general amnesty)92 and for special agricultural workers who had worked 90
days in certain types of agriculture during a 12-month period in 1985-86 (SAW program).93 
Looking back, the experience provides lessons in how to craft meaningful legislation, prepare for
its implementation, and conduct an effective application process.
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A.  During the Legislative Process

IRCA was at least ten years in the making and the result of many competing forces finally
reaching a compromise.  In conflict were growers’ desire for a cheap and reliable source of farm
labor and farmworkers’ need for protection from exploitation.  Growers feared that a program
that offered undocumented aliens job portability and permanent residence would lead to labor
shortages, since workers would gravitate to higher paying, non-agricultural jobs.  They argued
for an expanded and streamlined guest-worker program where temporary laborers would be
allowed to enter and work for a specific employer at a designated wage.  Advocates fought
against this and held out for amnesty programs that would legalize the work force while allowing
for future “replenishment workers” in the event of labor shortages.  IRCA also introduced
immigration verification requirements, employer sanctions for unlawful employment, and
tougher border and other enforcement measures.  To counter this increased enforcement,
advocates pushed for and obtained two amnesty programs and an updating of the registry date so
that undocumented aliens who had been living and working in the United States for a certain
number of years could obtain permanent residence.

The law Congress ultimately passed set realistic standards for establishing eligibility.  General
amnesty applicants needed to prove unlawful residence since before January 1, 198294; SAWs
had to establish employment in seasonal agricultural services during the one-year period ending
on May 1, 1986.95  While the INS preferred receiving some form of documentary evidence for
each year of claimed residence, general amnesty applicants were allowed to use declarations
from friends or employers to cover large periods of time.96  SAW applicants were allowed to
submit a single declaration from a farm labor crewleader to document prior employment.97  In
fact, once the SAW submitted the declaration, the burden shifted to the federal agency to
establish its unreliability.98  Congress recognized that by the nature of their work and their need
to migrate, few undocumented farmworkers would have maintained employment records
indicating where they had worked, the number of hours, and the type of crops picked, during the
relevant period.

Congress also recognized that undocumented workers would be reluctant – at least at first – to
file their applications directly with the INS due to fear of possible arrest and deportation. 
Therefore, they were allowed to file with “qualified designated entities” that would in turn
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forward the applications to the Service.99  Creating this buffer helped encourage applicants to file
with one of the QDEs and work with that agency’s staff in the application process. 
Unfortunately, Congress failed to establish firm standards for the designation of QDE status,
resulting in “notarios” and other for-profit consultants obtaining designation.  Ultimately, a total
of 977 QDEs were designated, many of which were not BIA-recognized, attorney-staffed, or
even nonprofit.  The INS should have limited QDE status to those nonprofit agencies that had
evidenced a capacity, in both experience and expertise, to run a successful and high-volume
legalization program.  It should then have advertised the names of those QDEs and encouraged
applicants to contact them.

IRCA limited the implementation stage to six months.  This required the federal agency to gear
up quickly to implement both employer sanctions, general amnesty, updated registry, SAW
legalization, and other IRCA programs.  In hindsight, there was simply too much for INS to do
in the six-month period between IRCA’s passage and the start of the application period: launch
campaigns publicizing the terms of the amnesty programs; draft preliminary, interim, and final
regulations; develop a system for multi-level adjudication; hire adjudicators; develop working
relations with local community-based organizations, most of which they had previously
considered adversaries; and try to mitigate the “fear factor” that would make eligible aliens wary
of applying.  But the time pressure did force the agency to act, and it ultimately met the statutory
deadline.  It decided on a “hierarchal review” approach to adjudication where intake and initial
recommendations were made at the district level.  Final adjudication was made at the regional
level.  Appellate review took place at the national level.  It established new legalization offices
(LO), regional processing facilities (RPF), and a legalization appeals unit (LAU).100  This general
regional/local model remains in effect today for the adjudication of many types of immigration
benefits.

To further ensure that eligible persons would not be intimidated from applying, Congress added
language guaranteeing the confidentiality of the applicant and protecting against civil
enforcement should the application be denied.101  Basically, the INS was prohibited from
initiating deportation proceedings against an unsuccessful applicant unless the agency was also
seeking criminal prosecution for fraud, which it rarely did.  This proved a very effective tool in
persuading persons to come forward and apply, even though certain agency officials later sought
ways around this provision.

Congress failed to provide benefits for the ineligible dependents of the amnesty alien.  This
resulted in certain family members living in fear of detection.  When the legalized aliens
obtained permanent residence and filed family-based visa applications for their spouses and
children, the backlogs in the second preference category swelled.  The administration tried to
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address the problem by allowing for the granting of work authorization and protection from
deportation for family members who did not qualify for one of the legalization programs but who
had nevertheless been in the United States for a certain period of time.  This “family fairness”
program ultimately led to the formal Family Unity program in 1990 when Congress passed
subsequent legislation.102  Congress has now recognized that dependents must be provided some
form of protection and has made this a part of later programs, such as Nicaraguan Adjustment
and Central American Relief Act103 and the Haitian Refugee Immigration Fairness Act.104

B.  After Passage and Before Implementation

Congress mandated that the INS cooperate with QDEs in conducting an outreach and publicity
campaign to advertise the general amnesty program’s requirements and benefits.  It later
appropriated and allocated funding for this purpose.  However, most of the publicity funds were
contracted to one national media company, and little of it trickled down to the local community-
based organizations.  Although local advertising and outreach proved very successful, the costs
were mostly borne by the CBOs.  Also, most of the advertising about legalization targeted the
Hispanic market, leaving the non-Hispanics largely in the dark.105  The lesson is that more
money should have been appropriated for outreach to a wider range of ethnic groups and that at
least some of that money should have gone to the local CBOs for their efforts.  They played a
vital role in broadcasting the message about legalization, and they will be in a similar position in
the implementation of any future earned legalization.

Final regulations set amnesty application fees at $185 ($50 for a child) with a family cap of
$420.106  This amount of money proved difficult to raise for many applicants, but the agency did
allow for the filing of fee waiver requests.  These fees now seem small in comparison to those
recently proposed for more routine immigration applications (e.g., $185 for an I-130; $320 for an
N-400).

A coalition of national nonprofit organizations formed in Washington, DC and worked closely
together during the six-month planning stage.  They met regularly as a group with INS, provided
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input during the regulatory comment period, disseminated information to their affiliates
throughout the country, received feedback from them, and advocated for a generous
interpretation of the statutory provisions.  Once the regulations were published, these groups
divided up the labor for writing instruction manuals, conducting training, providing technical
assistance, creating community education materials, and initiating class action challenges.  Many
of these same groups are still active in the DC area and perform some of the same functions. 
The process of implementing IRCA strengthened the alliances among each other and to some
extent their future relationship with INS officials.  Input into IRCA later evolved into advocacy
for future reform legislation and administrative actions at the national level, and organizing/civic
empowerment at the local level.

At this local level, many faith-based and other organizations sprang up or expanded to address
the community’s need for competent, low-cost immigration assistance.  Many of these
organizations continued providing other immigration services long after amnesty was over; some
are still active today.  As a result of IRCA, many grassroots organizations providing services to
immigrants are now better connected at both the local and national levels.

During the period before applications were accepted, many local service providers hired more
staff, rented additional space, and purchased new computers and other equipment.  They sent
their staff to training and purchased legal reference materials.  These agencies benefitted from
their investments in personnel and infrastructure during the application period and thereafter. 
But in some cases it caused short-term financial strains when revenue derived from the
applicants was lower than expected and the bulk was received toward the end of the application
period.

Many local programs launched their own outreach and publicity campaigns using self-generated
materials and bilingual staff.  They met with local media; provided information and quotable
statements; and contributed articles, letters, and editorials.  They met regularly with INS district
office staff and worked together in advertising the legalization programs.  These relationships –
with both the media and the INS – continued after legalization ended.

C.  During the Implementation Stage

Agencies developed different models to deal with the legalization, depending on the size of the
agency, their prior experience and knowledge of immigration law, the anticipated number of
applicants, their financial resources, and their ability to recruit volunteers.  Some of the more
successful faith-based programs worked with local priests or other religious leaders to encourage
participation of both applicants and volunteer staff.  These agencies conducted interviews in
churches and community centers and relied on the trained volunteers to screen applicants,
complete the forms, assemble documents, and photocopy the applications.  Final review and
quality control was performed by a staff attorney or experienced immigration counselor.  Most
programs charged applicants $100 for the service, which covered their costs and encouraged
client “buy-in.”  The challenges included training and supervising the volunteers and extra staff,
coordinating all the group sessions and after-hours work, staying abreast of legal interpretations,
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and meeting client expectations.  Every program reported working long hours and experiencing
tremendous stress.

The national or regional support organizations, such as Migration and Refugee Services and
Immigrant Legal Resource Center, prepared model intake/client interview forms and detailed
legal reference materials.  They also provided ongoing technical assistance.  Much of the written
material was geared for inexperienced agency staff and tried to cover all possible legal
complications.  Local programs used these materials extensively – at least in the beginning – and
appreciated the thought and legal expertise that went into their development.  The materials and
training encouraged local practitioners to screen applicants carefully for a full range of possible
problems and to submit as much documentation of residency as reasonably possible.  This erring
on the side of caution, however, resulted in longer interviews and fatter applications than proved
necessary, given the adjudication standards that INS applied.  Some agencies stopped using the
model intake forms and just worked off the application form itself, and submitted less
documentation, which speeded up the process considerably.

QDEs were supposed to receive $15 from the INS for every legalization application they
submitted ($16 if they were operating under a national umbrella organization).107  This figure
should have been set higher – at least $25 – given the amount of work involved in assembling
each application.  However, the INS was also authorized to advance funds to agencies that
entered into these “cooperative agreements” based on the number of applications they expected
to turn in.  The INS didn’t recoup the difference when agencies failed to meet expectations, but it
did withhold payment to agencies that submitted more applications than they were compensated
for in the up-front moneys.  A bigger problem was that many applicants went to the QDEs for
initial consultation and advice – even help in assembling documents and filling out the
application – and then filed directly with the INS.  Some went to notarios who promised speedier
results.  Many of the QDEs were not fully reimbursed for their efforts.  Roughly 18 percent of
the applications filed with the INS were submitted by QDEs,108 a figure that does not reflect all
the work they did through outreach, community education, “charlas,” group sessions, and
one-on-one initial client interviews.  Some QDEs should have taken better steps to retain clients,
file more applications, and obtain higher reimbursement.

The general amnesty program was designed to pay for itself in application fees, which it
ultimately did.  However, receipts flowed into the INS more slowly than anticipated, and then
surged during the last month.  Rather than request a specific Congressional appropriation to
implement the program, the agency borrowed from other INS programs.  The federal agency
went through the same growth spurt and spending spree as some local CBOs.  But anticipated
revenue was off by 25 percent by the end of the first fiscal year, resulting in belt-tightening and
staff reductions.  During the last couple months of the application period, when filings were at
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their highest, the INS was understaffed.  This proved unfortunate, since the agency needed to
encourage people to file and facilitate their filing in order to increase revenues.  Ultimately, the
agency collected $189 million in application receipts from the general amnesty program and
$137 million from the SAW program, which surpassed their expectations.109  But to encourage
earlier filing and generate more timely revenue, the INS should have allowed the filing of
skeletal applications and the later submission of supporting documentation.

With some important exceptions – such as its interpretation of “known to the government” and
“brief, casual, and innocent departures”110 – the INS adjudicated applications for the general
amnesty program in a generous fashion.  The adjudicatory system, where there was intake and
interview at the local level and adjudication at the higher level, worked well.  Out of the 1.75
million applications for temporary residence, the agency granted 1.65 million, resulting in an
overall approval rate of 94 percent.111  But far fewer people applied for general amnesty than the
four million the agency had anticipated, and a disproportionate percentage of Hispanics applied
than other ethnic groups.  The agency failed to set forth clear standards for the adjudication of
applications that were based largely or exclusively on affidavits.  And the agency was also
overly narrow in its interpretation of some of the statutory provisions, resulting in confusion,
reluctance on the part of potential applicants, and protracted litigation, most of which ultimately
succeeded in broadening eligibility.  Two of the major class action lawsuits filed in 1987 were
just recently settled.112

In contrast, the agency quickly suspected widespread fraud in the SAW program, and this belief
pervaded the adjudication process.  The RPFs took procedural shortcuts and applied the wrong
standard in adjudicating SAW applications, resulting in court-mandated re-adjudications and
delay.113  Some local LOs mounted their own anti-fraud efforts and turned interviews into
interrogations.  Far more aliens applied for SAW legalization (1.3 million) than were projected
(250,000)114.  The final approval rate did not reflect the long delays that many applicants
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experienced.   Four years after the application period began, the agency had yet to adjudicate a
quarter of the applications.  Nor did it reflect the wholesale denial of applications containing
declarations from certain crew leaders believed to have committed fraud.  For example, some
crew leaders signed both legitimate and fraudulent declarations.  SAW applicants who had
worked the required number of days in seasonal agricultural employment were treated the same
as those who didn’t if the same crew leader signed their declarations.  The agency believed the
standard of proof and documentary evidence – one crew leader declaration – was too low and
difficult for the agency to refute.  This resentment can now be seen in pending farm worker
legalization where Congress is raising the bar for applicants and requiring more specificity and
proof of past agricultural labor.

III. Recommendations for the Next Program

A generous legalization bill could be crafted in various ways.   Eligibility could turn primarily,
as it did under IRCA, on time in the country.  Similarly, the U.S. “registry” program provides a
path to lawful permanent residency for those who have resided continuously in the United States
since before January 1, 1972.115  This date could be moved forward.  “Earned legalization”
programs typically turn primarily on employment for a period of time.  IRCA’s Special
Agricultural Worker (SAW) program provided status based on time in a particular job (farm
labor).  The Agricultural Job Opportunity, Benefits, and Security Act of 2003 would do the
same.  Other  programs, like the Nicaraguan and Central American Relief Act (NACARA)116 and
the Haitian Refugee Immigration Fairness Act (HRIFA),117 offered country-specific relief.  The
Development, Relief, and Education for Alien Minors (DREAM) Act would provide status to a
specific group (immigrant students) based on their equitable ties to the United States.  Whatever
its ultimate form, the primary eligibility criteria for legalization should be simple, clear, and
generous.  The following specific recommendations should be considered in crafting the next
program. 
 
First, the program should attempt to address future migration flows.  A rolling registry, for
example, would automatically move forward the “entry” date that triggers lawful permanent
residence.  An increase in employment- or family-based immigration visas would also have
prospective effect.  Immigration enforcement measures have proven ineffective in stemming
undocumented migration.  Expanded legal avenues for migration -- which reflected labor,
economic, and family realities -- would be more effective.  

Second, given the terrorist threat, any program will lack credibility and support if it does not
include a “good moral character” requirement, and rigorous identity and security clearance
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procedures.   A legalization program should be designed to enhance national security.  

Third, persons who apply but who do not ultimately qualify should not be subject to arrest or
deportation.  Applicant information should be kept confidential.  Without this guarantee, few
immigrants will come forward.  The requirement also protects employers who have been
complicit in document fraud.  Confidentiality should be preserved, except in cases that raise
criminal issues that are not associated with undocumented status.  

Fourth, credible charitable agencies should be supported and written into the bill.  They can play
a crucial role in public education, outreach, convincing applicants to come forward, preparing
strong applications, and liaising with the government.  These agencies should be attorney-driven
or BIA-recognized, tax-exempt agencies.  Any legalization program will invariably be
complicated and will require legal expertise.  Funding should not be available to unqualified
notaries or even nonprofit agencies that are not authorized to practice immigration law.  This will
create an incentive for legitimate non-profits to apply to the Board of Immigration Appeals for
legal “recognition” and staff “accreditation” so that they can legally practice law.  A coordinated
effort should be instituted to create charitable legal capacity in places where it does not exist or
needs to be increased.   

Fifth, any program must include adequate funding for outreach, which should be widely
available to immigrant rights groups, BIA-recognized agencies and other community-based
organizations.  This funding should not be used exclusively for Spanish-speaking persons. 
Successful community-education models, like the Office of Special Counsel’s anti-
discrimination program, should be explored.  

Sixth, there should be more than six months between passage of the bill and the program’s
implementation.  Many, if not most, of the pressing programmatic and interpretive issues will
need to be resolved by regulation.  Congress should mandate an expedited rule-making process. 
If key issues are not resolved at the program’s outset, this will lead to inefficiencies and
litigation.  Establishing an appropriate adjudication system will also be time-consuming.  The
need for a high-level non-governmental/government liaison group during this period (and even
before) to tackle  these issues will be crucial.  Time will also be needed for  publicity and
outreach.

Similarly, the actual application or registration period should be longer than one year.  An
additional few months would significantly increase the number of persons who would register or
file for this relief.  These timing issues – length of set-up and application periods – need to be
considered together.  A shorter start-up period, for example, argues for a longer application
period.

Seventh, given its size and complexity, a legalization program will require a separate core of
specially trained adjudicators, similar to the asylum corps.  A program that attempted to operate
through existing systems would worsen the backlog and customer service problems that plague
DHS.  An operationally distinct program within DHS will cost money.  Given the likelihood of



118Pub. L. No. 101-649, 104 Stat. 4978 (Nov. 29, 1990).

119Violent Crime and Law Enforcement Act of 1994, Pub. L. No. 103-322, 108 Stat. 1953
(Aug. 31, 1994).

21

low filings at its outset, a significant appropriation will be needed to support it.  It would be
disruptive if DHS borrowed from its other revenue sources and resources to fund a legalization
program, even for a short period of time.   

Eighth, any program must provide derivative benefits to the immediate family members of
applicants.  These are family members who would not themselves qualify for legalization.  
IRCA and SAW did not provide derivative benefits.  The Immigration Act of 1990118 Act created
a “family unity” program, allowing the spouses and unmarried children of legalization
beneficiaries to stay in the United States and work legally until they received a family-based
visa.  Once IRCA beneficiaries became lawful permanent residents, they began to petition for
second preference visas, leading to the current multi-year backlogs in this preference category. 
A similarly disruptive scenario would be avoided with a derivative benefit provision.  

Derivative benefits should not turn on the ability of the beneficiary to support the family
member.  This requirement would effectively bar those most in need of legalization and would
constitute a barrier to family unity (akin to the “affidavit of support” requirement under current
law) based only on income.

Ninth, the burden of proof and evidentiary standards must be sufficiently generous.  IRCA used a
“preponderance of the evidence” standard.  Eligibility criteria like length of time in the country
or in a particular job, combined with the fact that undocumented do not typically generate a
significant paper trail, argues for a generous standard.  A more stringent standard, “clear and
convincing evidence,” would exclude many bona fide applicants.  In addition, the kinds of
documentation that will suffice must be broader than official government documents.  The
Violence Against Women Act,119 for example, established an “all credible evidence” standard.  

Tenth, a two-step legalization program – conditional residence, then non-conditional permanent
residence – is inefficient and unnecessary, provided the first step includes rigorous adjudication
standards and background checks.  A two-step process allows the government a second review of
the applicant, but an adequate review could be accomplished in one step.

Eleventh, the bill must define its operative terms as unambiguously as possible, both for the
applicants and to avoid the kind of litigation that left so many IRCA cases unsettled for so long. 
In the intervening years, terms like “brief, casual and innocent,” “known to the government,” and
“continuous residence” have been defined with more precision.  This should benefit any
legalization program.  

Finally, as stated, undocumented persons commit a range of immigration violations that preclude
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their re-entry into the country and their permanent residency.  Without a broad waiver for these
offenses, a program would not succeed in its primary purpose.  A legalization program should
make some grounds of inadmissibility inapplicable, allow others to be waived on a discretionary
basis, and maintain a limited few as non-waivable.  Refugees, for example, are not subject to the
public charge, documentation, and labor certification grounds of inadmissibility.120  All other
grounds – except controlled substance, national security, terrorism,  genocide, and Nazi party
membership – can be waived for humanitarian, family unity or public interest reasons.  An
expanded refugee waiver – which also made inapplicable the unlawful presence and related
grounds of inadmissibility – would greatly benefit a legalization program.

In our view, a legalization program must resolve the status of the undocumented, address future
flows, enhance security, and include the specific provisions set forth above.  Without these
features, the program will not be successful, either in its implementation or in its ultimate goals.   
 


